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Statement of the Case 
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The petitione) contends that the Board's order should 
be set aside because it was arbitrary, capricious and an 
abuse of discretion as well as being a denial of due 
process of law. This petition, seeking review of the 
Board’s order, was filed on February 20, 1976. Since 
the date of filing this petition, the alien has enjoyed the 
automatic statutory stay of deportation which accompanies 
a petition for review file it to Section 106 of the 


Act, 8 U.S.C 


Statement of Facts 


The petitioner is a 26 year old alien, a citizen and 
native of Colombia who entered the United States on 
July 4, 1968 as a nonimmigrant student. He was au- 
thorized to remain in this country until January 30, 1969. 
However, he remained beyond his authorized period with- 
out permission and became employed in violation of his 
nonimmigrant status in October 1969 (T. 7).* Petitioner 
was located by the Service on May 6, 1975. Deporta- 
tion proceedings were instituted against him on_ that 
date by the issuance of an order to show cause, and 
notice of hearing and warrant for arrest of alien (T. 17). 
A hearing in deportation proceedings was heid on May fe 
1975 «T. 5), and on that date the Immigration Judge 
ntered an order finding the alien deportable and granted 
on his application, the privilege, under Section 

» of the Act. 8 U.S.C. $1254'e), of departing the 

; voluntarily on or before July 15, 1975. In 
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Statement of the Issues 


Whether the order of the Board of Immigration Ap- 
peals, affirming the decision of the Immigration Judge 
and denying the petitioner's motion to reopen his depor- 
tation proceedings, Was arbitrary, capricious and an 
abuse of discretion. 


Relevant Statutes 


Immigration and Nationality Act, 63 Stat. 163 (1952) 
as amended: 


Section 244'a), 8 U.S.C. § 12541a), in pertinent part, 
provides : 


‘a’ As hereinafter prescribed in this section, 
the Attorney General may, in his discretion, sus- 
pend deportation and adjust the status to that of 
an alien lawfully admitted for permanent. resi- 


dence, in the case of an alien who applies to the 
Attorney General for suspension of deportation 
and 


(1) is deportable under any law of the United 
States except the provisions specified in paragraph 
(2) of this subsection; has been physically present 
in the United States for a continuous period of 
not less than seven years immediately preceding 
the date of such application, and proves that dur- 
ing all of such period he was and is a person of 
good moral character; and is a person whose de- 
portation would, in the opinion of the Attorney 
General, result in extreme hardship to the alien 
or to his spouse, parent, or child, who is a citizen 
of the United States or an alien lawfully admitted 
for permanent residence; 


* * o 


Relevant Regulations 


Code of Federal Regulations: 


3.5 Reopening or reconsideration [before an 
Immigration Judge]. 


as otherwise provided in Part 242 of this 
chapter, a proceeding authorized under this chap- 
ter may be reopened or the decision made therein 
reconsidered for proper cause upon motion made 
by the party affected and granted by the officer 
who has jurisdiction over the proceeding or who 
made the decision. ... If the officer who origin- 
ally decided the case is unavailable, the motion 
may be referred to another officer. A motion to 
reopen shall state the new facts to be proved at 
the reopened proceeding and shall be supported by 
affidavits or other evidentiary material. A motion 


to reconsider shall state the reasons for recon- 


| 
sideration and shall be supported by such precedent 


decisions as are pertinent. 


$242.22 Reopening or reconsideration | before an 
Immigration Judge} 


except as otherwise provided in this section, a 
motion to reopen or reconsider shall be subject to 
the requirements of § 103.5 of this chapter. The 
special inquiry officer may upon his own motion, 
cr upon motion of the trial attorney or the respon- 
dent, reopen or reconsider any case in which he 
had made a decision, unless jurisdiction in the 
case is vested in the Board under Part 3 of this 
chapter. . . . A motion to reopen will not be 
granted unless the special inquiry officer is satis- 
fied that evidence sought to be offered is material 
and was not available and could not have been 
discovered or presented at the hearing... . 


ARGUMENT 


The Board of Immigration Appeals did not 
abuse its discretionary authority in declining to re- 
open the deportation proceeding to permit the alien 
to apply for suspension of deportation. 


A. The reopening of a deportation proceeding is a 
matter of discretion. 


The Immigration and Nationality Act contains no 
specific provision for the reopening of a deportation pro- 
ceeding. The Attorney General, under his broad grant 
of authority to administer and enforce the Act,* has 
promulgated regulations which permit reopening as a 
matter of discretion provided certain criteria are mét. 
The applicable regulation, 8 C.F.R. $ 242.22, with respect 
to motions brought before an Immigration Judge pro- 
vides in pertinent part that motions to reopen “will not 
be granted unless the Special Inquiry Officer [Immigra- 
tion Judge} is satisfied that evidence sought to be offered 
is material and was not available and could not have 
been diseevcred or presented at the hearing.” Addition- 
ally, 8 C.F.R. 103.5 provides that “motions to reopen shall 
state the new facts to be proved at the reopened hearing 
and shall be supported by affidavits and other evidentiary 
material.” 


Clearly, the regulations contemplate that a motion 
to reopen contain an offer of evidence, that the evidence 


be heretofore unobtainable, and that the evidence 


be sufficient to warrant the grant of the relief sought. 


Accordingly, the Immigration Judge and then the Board 
is required to evaluate any such offer of evidence against 
the background of the record already compiled in. the 


alien’s case, Where such evidenee, even if accepted 


Section 103(a) of the Act, 8 U.S.C. §$ 1108(a). 


as true, would not justify a grant of the ultimate relief 
sought, it is obvious that no purpose would be served by 
reopening the proceeding. With this in mind, we now 
turn to examine the nature of the relief sought by this 
petitioner—the reopening of a hearing for the purpose 
of applying for a suspension of deportation—and _ the 
evidence he offered in support of his motion. 


B. Suspension of deportation. 


Suspension of deporiation pursuant to Section 244 1a) 
of the Act, 8 U.S.C. § 1254(a), is the ultimate form of 
relief available to a deportable alien. An alien whose 
application is approved has his deportability cancelled 
and obtains status adjustment to that of a permanent 
resident without having to leave the United States. Au- 
thority to grant or deny this relief is vested within the 
sound diseretion of the Attorney General. Hintopoulos Vv. 


Shaughnessy, 353 U.S. 72 (1957). Those applications 


which are approved by the Attorney General must be 
t 


Fi 


referred to the Congress for final legislative approval. 
Section 244'¢) of the Act, 8 U.S.C. §12541¢e); MeGrath 
vy. Kristensen, 340 U.S. 162 (1950). 


In order to qualify for suspension of deportation, an 
alien must first satisfy certain objective requirements 
contained in the statute. He must establish that he has 
been physically present in the United States for at least 
seven consecutive years immediately preceding his appli- 
cition. and that he had been a person of good moral 
character during that period. He must also convince 
the Attorney General that his deportation would result 
in extreme hardship to himself or to a close relative who 


is a citizen or resident aiien of this country." 


yual relative must be the alien’s spouse, child or 
parent. Section 244(a} (1) of the Act 8 U.S.C. § 1254¢a) (1). 
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Wing Hang V. Immigration and Naturalization 
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itioner to offer evidence to oe not only 
statutorily eligible hut that he merited the extrn- 


ordinary relief he sought as a matter of discretion. 


C. The evidence offered in support of the alien’s 
motion to reopen did not warrant reopening. 
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or child who is a citizen or resident of the United 
States. It was clear from the evidence that petitioner 
could not meet the extreme hardship test, since the only 
hardship claimed by petitioner was hardship to his resi- 
dent sister, which is certainly not one of the familial rela- 
iad 


} 
tionships provided for in section 244'a)11).* Nor at the 


time of the Board's de voro consideration of this matter 
was the evidence any more compelling. 

In passing on cases within its jurisdiction, the Board 
is expressly authorized tu exercise any of the Attorney 
General's authority and discretion appropriate and neces- 
sary to the disposition of a case. 8 C.F.R. $2.1'd). It 
has long been the practice of the Board to make its own 
determinations on questions of law and fact and on 
whether discretionary relief should be granted, Woodhi 
v. Immigration and Naturalization Service, 385 U.S, 276, 
278 n.2 (1966): DeLucia v. Immigration and Naturaliza- 
tion Service, 370 F.2d 305, 308 (7th Cir. 1966), cert. 
denied, 386 U.S. 912. In the present case where the 
regulations require an evaluation of proffered evidence 
before a motion to reopen can be granted, the Board 
properly exercised its discretionary authority in dismis- 
sing the appeal from the decision of the Immigration 
Judge. 


The record of proceedings in this case is barren of 
any evidence demonstrating any outstanding equities in 
favor of this petitioner or showing that his deportation 
would result in an extreme hardship as that term is 
used in reference to Section 2441a! of the Act, 8 U.S.C. 
£ 1254'a:. The Immigration Judge and the Board simply 

* Petitioner’s contention that extreme hardship to his  resi- 
dent alien sister satisfies the test of Section 224'a)(1) is neither 
supported by the clear, unequivocal language of the statute nor 
by the cases cited by petitioner in support of his contention. In 
none of t cited cases does the Court address the issue of which 
familial relationships fall within the statutory language. Rather, 
in each case the Court utilizes the phrase “elose family ties” 
simply as a paraphase of the statutory language. 
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This Court should not countenance further 
deportation occasioned by procedural gimmickry. 
tioner knew he could not prevail on an app 
suspend deportation when deportation proceedings were 
first initiated. He knew he had not met the seven year 
requirement and at that point, offered the privilege of 
voluntary departure, he should have the country. 
Through counsel, he embarked, instead, on a course de- 
signed to frustrate the clear path that the law envisioned 
he was to lake. Rather than fruitle Ss1\ appeal he 
tial Immigration Judge's decision, counsel, only four days 
before the alien was to depart, Nied the motion to reopen. 
As the record reflects, the information submitted was 
inadequate. Throughout, petitioner had full opportunity 

yenera 

Gordon and Rosenfield, 
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to present any evidence on hardship that he wished. In 
fact he availed himself of this opportunity be fore the Im- 
migration Judge on the motion to reopen, and, after being 
appraised by the migration Judge that the informat 
Was inadequate, he could have and sheuld have submitte 
more in forn lation t ine Roard for its cde erie YE Siew. 
None, however, was proffered. Counsel's claim now that 
a hearing on the application was necessary is misguided. 
Neither the Immigratien Judge nor the Board of Immi- 
gration Appeals is required to hold a hearing when re- 
viewing a motion to reopen, Cheng Kar Fu v. Immigqra- 
tion and Naturalization Service, supra; see & CFU 
3..idiil-a! and 3.l‘e', nor should the Board exer- 
cise its privilege to request additional information f 
a petitioner in its de nero capacity when the information 
before it reveals no bocel for it. 


Petitioner's counsel now asks this Court to ratify 
the dilatory administrative tactics and force INS to 
reevaluate the very nae which it has already properly 
rejected, This should not be eondoned. The 
should be dismissed. 


D. Scope of review. 


The only issue presented in this Laiitsion for review 


is whether or not the Board abused its discretionary au- 


thority in denying the petitoner’s motion to reopen. As 
we have indicated, the grant or denial of a motion to 
reopen is diseretionary. Novine Vv. Immigration and 
Naturalization Service, 371 F.2d 272 (7th Cir. 1967). 
The scope of judicial review is extremely narrow. Mus- 
kardin V. migration and Naturalization Ne rvice, 415 
F.2d 865: 2d Cir. 19691; Zupicich V. Espe rdy, 319 F.2d 
773 12d Cir. 1963). Where, as here, the facts asserted 

titioner would not result in a grant of the relief 
the ial of such a motion is not an abuse of 
diseretion. Cheng Kai Fu v. Immigration and Naturali- 
zation Service, supra. 


CONCLUSION 


The petition for review should be dismissed. 
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